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1. At a time when international law books are getting thicker and thicker, this is a welcome relatively short volume, written in a clear and succinct manner on a very difficult topic. In a span of about 200 pages, Julio Barboza, a former International Law Commission special rapporteur for 12 years (p. 160) on this very topic, gives us a coherent and lucid story on the idea of liability and its relationship with the environment and risk. He manages to give order and logic to the subject, without confusing and confounding us by inundating us with all the details. 

2. The book opens with an introduction, briefly dealing with the concept of liability and the various “liability regimes”. The regime of responsibility based on internationally wrongful acts of States is an old idea to us, but liability may not be. For Barboza, international liability means that “compensation for transboundary damage is allowed even if no international obligation has been breached: only causation is relevant” and that “there is no act of the State if damage is caused by private persons” (p. 3). He then discusses the requirements to establish liability, available remedies and the role of fault. In his view, fault, in principle, plays no part in a liability regime, but has a positive role in the obligation of prevention (p. 6). The challenge of any liability regime is, of course, how to allow various useful social activities to the maximum while containing any risk, harm and damage to a minimum. 

3. The author then continues to Chapter II and Chapter III, the core parts of the book in terms of concepts and ideas. Titled “Risk and Harm, Prevention and Liability”, Chapter II analyses (1) the concepts of risk, harm and damage; (2) threshold of harm, and the relationship between causality and harm; (3) the relationship between liability and prevention; (4) the influence of risk; and (5) the obligation to prevent and abate significant harm as a complement to liability. The author concludes (pp. 18–19) that risk can only be managed and minimized but not absolutely eliminated.  He then highlights several important points about a liability regime dealing with risk: that the regime must focus on risk minimization, not reparation; that thresholds of acceptability of risk must be set, including probability of potential harm and its magnitude; that the challenges of proving a causal link must be taken into account; and that risk must be brought down to a level acceptable to the States concerned. In such a regime, preventive obligations are necessary elements. 

4. Titled “Responsibility and Liability in International Law”, Chapter III recaps the story of the distinction between responsibility, which results from internationally wrongful acts, and liability, which should result from risk or hazardous activities, and the various related issues. This is a well-known story by now, but how many of us know about the origin of the “separation” of liability from responsibility? Reflecting his overall orientation in giving proper weight and value to concepts and ideas, Barboza identifies and thus gives proper credit to the originator of this separation (p. 22): The choice of the word “liability” in the English version of the topic stems from an exchange of views in the ILC during its twenty-fifth session, in 1973. It was suggested by Mr. Kearney, the American member, that: “[T]he term ‘responsibility’ should be used only in connection with internationally wrongful acts and that, with reference to the possible injurious consequences arising out of the performance of certain lawful activities, the more suitable term ‘liability’ should be used.”

The subsequent acceptance of the term “liability” and the distinction between responsibility and liability confirm the wisdom in Mr. Kearney's proposal.1
5. After treating the essential concepts and the nuts and bolts of a liability regime, the book proceeds to examine how these issues are addressed in “positive law”—conventional law and other aspects of State practice, primarily the claim settlement practice. This is done in two chapters. Chapter IV analyses the existing conventional law that deals with regimes of liability and compensation, highlighting its characteristics. It appears to Barboza that “Liability is imposed on private parties, but States assume a number of important obligations, mainly to allow for prompt and adequate compensation to non-resident victims of the State or origin” (pp. 31, 41–43). In Chapter V, the book discusses “Other Aspects of International Practice”, focusing on reparation of transboundary harm caused by hazardous activities, as reflected in the various cases and disputes. The author also describes the various differing opinions on how to assess the significance or true import of State practice on the role of the State.2
6. Barboza then devotes Chapters VI and VII to the development of the subject at the International Law Commission. As the special rapporteur on the topic for 12 years at the Commission, Barboza, no doubt, is a competent person to tell that story. The efforts of the several special rapporteurs and the members of the Commission in negotiating the rough waters of this topic—essentially by navigating between the two “taboo-like hurdles”: trespassing into the Commission's other project on responsibility or assimilation into “strict liability” (p. 78)—are summarized, discussed and critiqued. So too is the final work product of the Commission, in the form of its draft articles on prevention (2001) and draft principles on allocation of loss (2006). These two chapters constitute a “brief history” of the Commission's hard work on this topic. To assist the readers, Barboza appends a small collection of important documents as annexes, reproducing the various texts of the Commission and a Schematic Outline by one of the special rapporteurs. 

7. Barboza's relatively short volume discusses in an admirable manner the various conceptual issues surrounding international liability, assesses succinctly current State practice (treaty practice as well as claim settlement practice) and recounts in a compact manner the history of the International Law Commission's work on this topic. It is a very nice volume for any library to have on its shelves and for any scholar, practitioner or policy-maker interested in this topic, which one can finish reading over a weekend. 
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Footnotes

· ↵1 In this connection, one may also note the emergence of the term “countermeasures”. See Case concerning the Air Service Agreement of 27 March 1946 between the United States of America and France, Decision of 9 December 1978, 18 RIAA 417-493 (http://untreaty.un.org/cod/riaa/cases/vol_XVIII/417-493.pdf (visited 28 Janaury 2012)); Elizabeth Zoller, Peacetime Unilateral Remedies: An Analysis of Countermeasures (1984), xvi, n.8. 

· ↵2 In addition to assuring compensation, the role of the State is also important in ensuring compliance with environmental law.  For a review of efforts on compliance, see Nils Goeteyn and Frank Maes, Compliance Mechanisms in Multilateral Environmental Agreements: An Effective Way to Improve Compliance?, 10 Chinese JIL (2011), 791–826. 


